Coronavirus

Business Support Guide

UPDATED 27TH MAY 2020

We know...
that as an employer and business owner these are
very stressful and worrying times for you and your
staff. We are here to help as best we can.
To be able to assist you over the coming weeks and months all
of our appointments can now take place over the phone.
We have also created this guide to summarise the various
support measures currently available to businesses.
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Topics covered

Coronavirus Job Retention scheme (CJRS)
Statutory Sick Pay (SSP)
Coronavirus Business Interruption Loan Scheme (CBILS)
Bounce Back Loan Scheme (BBLS)
HMRC – VAT Deferrals and Time-To-Pay (TTP)
HMRC – Deferrals of Income Tax Self-Assessment Payments
Grants and Business Rate Relief
Commercial Tenants – Ban on eviction for missing rent payments
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Coronavirus Job
Retention scheme
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This section includes information and advice on
the Coronavirus Job Retention Scheme (CJRS) and
is correct at the time of writing.
The most important thing to be aware of is that
employment legislation has not been amended and that
employment law rights all still exist.
So, as always, any decisions or actions need to be
carefully considered and documented in writing.
We also expect further developments on the CJRS over
the coming days and weeks and will continue to update
this guide as required.
Our employment law team are available to offer further
legal advice on your specific circumstances.
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What is furlough leave?

Furlough leave is a government scheme that will allow
businesses to continue paying a contribution to the salaries
of employees who are not required to work “by reason of
circumstances as a result of coronavirus or coronavirus
disease”. The furlough scheme is known as the CJRS.
“Furloughed” means that an employee has been put on a period
of leave during which they are not required to work. The scheme
does not directly change the employment relationship between
the employer and employee. Rather, it allows the employer to
agree with employees that they will be put on temporary leave
of absence and then recover a proportion of pay from HMRC in
respect of employees on furlough leave.

Am I eligible to claim?

Any employer can claim provided that they:
•

Had created and shared a PAYE payroll scheme
on or before 28th February 2020;

•

Have enrolled for PAYE online; and

•

Have a UK bank account.

This includes businesses, charities, recruitment agencies with
agency workers paid through PAYE, and public authorities.
Individuals who employ people and pay them through payroll
can also claim, for example those who employ nannies.

Which employees are
covered under the
scheme?

This scheme will apply to all employees and workers on PAYE.
This will include those on zero-hours contracts.
You can only claim for furloughed employees that were on your
PAYE payroll on or before 19th March 2020 (previously 28th February
2020) and which were notified to HMRC on an RTI submission on or
before 19th March 2020. This means an RTI submission notifying
payment in respect of that employee to HMRC must have been made
on or before 19th March 2020.
Employees that were employed as of 28th February 2020 and on
payroll (i.e. notified to HMRC on an RTI submission on or before 28th
February) and were made redundant or stopped working for the
employer after that and prior to 19th March 2020, can also qualify
for the scheme if the employer re-employs them and puts them on
furlough.
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What do employers
need to do?

An employer will need to identify affected employees (those who are not
required to work “by reason of circumstances as a result of coronavirus or
coronavirus disease”) as ‘furloughed’ workers and inform their employees of
this.
The most up to date version of the guidance states that even with the right
to furlough in the employment contract, employers need to obtain their
employees’ agreement to become furloughed workers. You must also be able
to demonstrate this agreement. Not only is it best practice to document any
correspondence and/or action relating to furlough leave, it is essential that
you document your employee’s agreement to become a furloughed worker in
writing. HMRC have also said that records about furlough must be kept for at
least 6 years, and the actual agreement regarding furlough leave will be vital in
supporting your claim for support under the CJRS.

Employers must remember to discuss with their staff the intention to furlough
and make any changes to the employment contract by agreement; legal
advice should be sought on the process.

Once employees have been identified as furloughed workers, employers
need to submit information to HMRC about the employees that have been
furloughed and their earnings through the new online portal.
Claims should be started from the date that the employee finishes work and
starts furlough, not when the decision is made, or when they are written to
confirming their furloughed status.
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What can I claim
for?

The CJRS has now been extended until the end of October 2020. The Government
has said that companies will be asked to “start sharing” the cost of the scheme
from August onwards. This will include the potential for some part-time work to be
undertaken.
You can claim for up to 80% of an employee’s wages, up to a cap of £2,500 per month.
Wages include past overtime and compulsory commission payments (if you are
contractually obliged to pay your employees commission). You can also claim for the
associated employer’s national insurance contributions and pension contributions.
You can also claim ‘fees’, but HMRC have not yet clarified what this could entail.
Employees must not undertake any work for their employer whilst on furlough leave.
This means that they cannot be called to work during the furlough period or carry out
any work from home.
This claim should be for 80% of the employee’s salary, as in their last pay period prior
to 19th March 2020.
If, based on previous guidance, you have calculated your claim based on the
employee’s salary as at 28th February 2020 (and this differs from their salary in their
last pay period prior to 19th March 2020) you can choose to still use this calculation
for your first claim.
The amount of salary for the employee must disregard anything which is not “regular
salary or wages”. This includes disregarding any performance related bonus or
discretionary payments (including tips), any conditional payments (e.g. where a
threshold must be met) and any non-financial benefits.
You cannot claim for any salary which is “conditional on any matter”. This may
exclude any salary payments which the parties have agreed are conditional on the
CJRS paying out.
You can claim for earnings that you “reasonably expect to be paid” to the employee.
This seems to include deferred earnings, deferred until the CJRS pays out (provided
they are not conditional on the CJRS paying out).

Does the
employer have
to make up the
20% difference in
the employees’
wages?
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The government says that an employer is under no obligation to make up the 20%
difference in the employee’s normal salary. However, most employment contracts will
not permit an employer to reduce their employees’ wages. Without this contractual
right, they must obtain their employees’ agreement to reduce pay.
It is best practice to document any correspondence and/or action relating to wage
reductions in writing and get an employee to sign this. Employers need to be mindful
that withholding 20% of an employee’s salary would usually amount to an unlawful
deduction of wages unless the employee consents.

What can I NOT claim
for?

You cannot claim for discretionary bonuses, discretionary
commission payments or benefits in kind (such as health
insurance benefits or company cars).

What is the process for
off-payroll working or
IR35?

In this scenario, if the public sector organisation wished to
furlough a contractor, they would have to confirm this with
both the contractor’s Personal Service Company (PSC) and the
fee-payer (as set out in the off-payroll working rules, usually
the agency paying the contractor’s PSC). It should be formally
agreed between these parties that the contractor is to do no
work for the public sector organisation during their period of
furlough.
The fee-payer would be able to apply for the furlough payment
of 80% of the monthly contract value, up to a maximum
of £2,500, as well as the employer National Insurance
contributions (NICs) on that subsidised wage. The fee-payer
would then pay at least the amount of wage-grant received to
the PSC, and report the payment via PAYE using the contractor’s
details, making the usual tax and NICs deductions for contracts
in scope of the off-payroll rules. The PSC would then be required
to report the amount it pays to the contractor as deemed
employment income via PAYE using box 58A on the PAYE Real
Time Information return.
Where a contractor is continuing to receive payments from a
public sector client (including through the CJRS or other any
other scheme), income from this client should be excluded from
any calculation of the reference pay for the purposes of the
CJRS if the contractor also decides to furlough themselves as an
employee or director of their own company.

Can an employee inform
their employer they are
taking furlough leave?
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An employee cannot declare themselves on furlough leave. It is
up to the employer to decide if an employee is to be furloughed.
They can however request that their employer put them on
furlough leave.

What happens to an
employee’s rights during
furlough leave?

An employee’s rights will not change during furlough leave. They
will remain an employee of the business and will continue to
accrue continuity of service and holiday pay.

How do I notify
employees that they
have been placed on
furlough leave?

You must notify employees in writing. It is not adequate to only
notify them verbally.
You must also keep a record of this written notice, and it must
be kept for 6 years.
You also need to have the employee’s written agreement to be
placed on furlough leave unless you have a contractual right to
place them on furlough leave.
This is significant; previous guidance only required
written notification, not agreement.
This may mean that many employees who have already
been furloughed may not fall within the meaning of the
Scheme.

What do I claim for if my
employees’ wages vary
from month to month?

This will depend on when each employee began working for you.
If an employee has worked for you for 12 months or more, you can
claim the highest of either:
•

The same month’s earnings from the previous year.
For example, if you are furloughing an employee for
one month from 1 April to the 1 May 2020, you could
claim for what that employee earned from 1 April to 1
May 2019; or

•

An average of the employee’s monthly earnings for
the 2019-2020 tax year.

If an employee has worked for you for less than 12 months you
should claim for their average monthly earnings since they started
work.
If an employee began working in February 2020, you should work
out a pro-rata for their earnings.
For all of the above situations, only 80% of any average or previous
earnings can be claimed up to the maximum of £2,500.
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Do I have to pay the
National Minimum Wage
(NMW)?

You don’t have to pay the NMW whilst the employee is furloughed, but
you should make sure that the 80% is based on the applicable rate of
the NMW, which goes up each year in April.
If an employee undertakes any training whilst they are furloughed,
then you should ensure that they are paid the NMW.
It’s our view that the furlough scheme is a payroll scheme, as the
guidance for the CJRS makes it clear that the employment relationship
is continuing at all times and in every other aspect businesses should
do what they would do but for the CJRS and COVID 19. So, if you would
increase pay pursuant to the NMW Regulations in April 2020, then you
should do so, whether your employees are furloughed or not. The
CJRS is a red herring because it covers payment of salaries, but it does
not change the employment obligations you have to your employees
under their contract, and this is made clear in the guidance. To not pay
the applicable NMW is a risk, which could lead to a fine.
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Can employees do any
work for the business
whilst on furlough leave?

Whilst on furlough leave, an employee must not undertake
any work that generates revenue for your business or provides
a service to you or any linked or associated organisation.
However, they can carry out training or do volunteer work, as
long as it is in line with Public Health England guidelines.

Can my employees work
elsewhere when on
furlough leave?

Yes. They can still receive furlough pay and go and work for
another employer – unless they are contractually prohibited
from doing so.

Can directors be put on
furlough leave?

Yes, and whilst they will be prohibited from doing any work for
your business, they can undertake work necessary to comply
with their statutory duties. This only includes work to fulfil
a duty or other obligation arising from an Act of Parliament
relating to the filing of company’s accounts or provision of other
information relating to the administration of the director’s
company.

Can I furlough
employees multiple
times?

Yes. Subject to the caveat that each period of furlough must
be a minimum of 3 weeks long. This may be helpful if you are
struggling to decide who to furlough, as this may be a fairer
method for all employees. When considering who to furlough,
you should not fall foul of employment law and must ensure
that you avoid any discriminatory grounds for selecting
employees.

Can I furlough employees
who are on sick leave?

Yes, once an employee is declared fit for work and no longer
receiving contractual or statutory sick pay, they can be
furloughed.

Can employees take
annual leave when
furloughed?

If an employee is on holiday or has a scheduled Bank Holiday
while on furlough, they are entitled to still receive this holiday.
Employers must ensure that any employee on holiday or a Bank
Holiday is paid their full salary for that period of holiday.
This will not disrupt the minimum 3 week furlough period.

Can employees TUPE’d
after 28th February 2020
be placed on furlough
leave?
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Yes, you can furlough employees who transferred to your
employment under TUPE after 28th February 2020.

What happens to
members of staff who are
on maternity leave?

The usual rules apply. Once an employee returns to work from
maternity leave, they can be furloughed. Employers should be
cautious about bringing employees back from maternity leave
early to furlough them. HMRC is likely to investigate businesses
to ensure that the scheme has not been abused.

What happens when the
furlough scheme ends?

You should use this time whilst employees are on furlough
leave to prepare forecasts of what you need to save until you
anticipate that business will return to normal. It may be prudent
to start looking at how you might negotiate a reduction of hours
or a reduction of salary with employees when they return from
furlough leave, before considering whether you will need to
make redundancies. If you are considering redundancies then
please read our guidance on the process here
https://www.bannerjones.co.uk/for-business/services/
employment-law/redundancies-and-reorganisations

Reference/More Information:
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme

Coronavirus Job Retention Scheme (CJRS)
Fixed Fee Support Package £400+VAT
We know that this is a tough time for business owners - especially for those who are considering placing,
or have already had to place, employees on furlough under the CJRS. By way of support, we have created a
fixed fee package to help ensure that you are fully compliant with the rules of the scheme.

Further information available on Page 27.
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Statutory Sick Pay
(SSP)
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Who is eligible for sick
pay?

Those who follow the government’s stay at home guidance and
who cannot work as a result will be eligible for statutory sick pay
(SSP), even if they are not themselves sick. Please see https://
www.gov.uk/government/publications/covid-19-stay-at-homeguidance
Employers should use their discretion and respect the medical
need to self-isolate in making decisions about sick pay.
Workers are eligible for SSP from day one of their illness rather
than day four.
The Government will underwrite the costs of SSP for up to two
weeks for employees off work due to Coronavirus.
If you have enhanced sick pay, and the employee qualifies for
this, then you should ensure that this is paid.

How should an
employee certify their
absence from work?

By law, medical evidence is not required for the first 7 days
of sickness. After 7 days, employers may use their discretion
around the need for medical evidence if an employee is
staying at home.
The government strongly suggests that employers use their
discretion around the need for medical evidence for a period
of absence where an employee is advised to stay at home
either if they are unwell themselves, or live with someone
who is, in accordance with the Public Health England advice,
issued by the government.

Reference/More Information:
https://www.gov.uk/guidance/claim-back-statutory-sick-pay-paid-to-employees-due-to-coronavirus-covid-19
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Coronavirus Business
Interruption Loan
Scheme (CBILS)
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What is it?

This is a government backed scheme to support businesses
with an annual turnover of up to £45 million, to access loans,
overdrafts, invoice finance and asset finance of up to £5 million
for up to six years.
Interest costs will be covered by the Government for the first 12
months.
The Government will provide a guarantee for 80% of the
outstanding facility of each loan.
It’s important that you are aware that you, the borrower will
always remain 100% liable for the debt. The CBILS guarantee is
to the lender, not the borrower.

Is my business eligible
for the scheme?

To be eligible a business must:
•

Have an annual turnover of up to £45 million

•

Be UK-based

•

Have a borrowing proposal which the lender:
a) would consider viable, were it not for the 			
COVID-19 pandemic

		

b) believes will enable you to trade out of any 			
short-term to medium-term difficulty

Businesses from any sector can apply, except the following:
•

Banks and building societies

•

Insurers and reinsurers (but not insurance brokers)

•

Public-sector organisations, including state-funded
primary and secondary schools
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How do I apply?

You should approach your existing lender in the first instance.
You will need a viable borrowing proposal, including monthly
forecasts that demonstrates how you will trade out of any shortterm to medium-term difficulty.
You will be expected to highlight any action taken to preserve
your cash flow. For example, deferring HMRC liabilities, agreeing
repayment holidays, furloughing staff etc.
Approach your chosen lender for more information on how to
apply. Lenders do now seem to be putting more streamlined
approval processes in place.
You can also apply to other providers if required. These can
be found here https://www.british-business-bank.co.uk/
ourpartners/coronavirus-business-interruption-loan-schemecbils-2/current-accredited-lenders-and-partners/

Will I need to provide a
Personal Guarantee?

There are currently two levels to the scheme:
1) Loans under £250,000 – Will not need a Personal Guarantee
2) Loans above £250,000 – A Personal Guarantee* may be
required (at the lender’s discretion). But recoveries will be
capped at 20% of the outstanding facility, after proceeds from
the business assets have been applied.
*A Principal Private Residence (your main home) cannot be used as
security for this facility.

Reference/More Information:
https://www.gov.uk/guidance/apply-for-the-coronavirus-business-interruption-loan-scheme
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Bounce Back Loan
Scheme (BBLS)
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What is it?

This is a government backed scheme to support businesses borrowing up to
£50,000 for up to six years at a fixed rate of 2.5% p.a.
Interest costs will be covered by the Government for the first 12 months.
You will also not need to make any repayments in the first 12 months.
The Government will provide a guarantee for 100% of the outstanding
facility of each loan.
It’s important that you are aware that you, the borrower will always
remain 100% liable for the debt. The BBLS guarantee is to the lender,
not the borrower. https://www.british-business-bank.co.uk/ourpartners/
coronavirus-business-interruption-loan-schemes/bounce-back-loans/

Is my business
eligible for the
scheme?

To be eligible a business must be able to self declare to the lender that it:
•

has been impacted by the coronavirus (COVID-19) pandemic

•

was not a business in difficulty at 31 December 2019 (if it
was, you must confirm your business complies with additional
state aid restrictions under de minimis state aid rules)

•

is engaged in trading or commercial activity in the UK and was
established by 1 March 2020

•

derives more than 50% of its income from its trading activity
(this requirement does not apply to charities or furthereducation colleges)

•

is not in a restricted sector (see below)

Businesses from any sector can apply, except the following:
•

Credit institutions (falling within the remit of the Bank
Recovery and Resolution Directive)
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•

Insurance companies

•

Public-sector organisations

•

State-funded primary and secondary schools

How do I apply?

You should approach your existing lender in the first instance.
You will need to fill in a short application form online, which selfcertifies that your business is eligible for a loan under BBLS
You can also apply to other providers if required. These can be
found here https://www.british-business-bank.co.uk/ourpartners/
coronavirus-business-interruption-loan-schemes/bounce-backloans/current-accredited-lenders-and-partners/

Will I need to provide a
Personal Guarantee?

No, lenders are not permitted to take personal guarantees or take
recovery action over a borrower’s personal assets (such as their
main home or personal vehicle).

Reference/More Information:
https://www.british-business-bank.co.uk/ourpartners/coronavirus-business-interruption-loanschemes/bounce-back-loans/
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HMRC – VAT Deferrals
and Time-To-Pay (TTP)
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VAT Deferrals

All UK VAT registered businesses can defer VAT payments due
between 20th March and 30th June 2020 until the end of the tax
year.
You do not need to apply for this and can just withhold the
payment until the end of the tax year. Remember to cancel your
VAT Direct Debit.
This deferral does not apply to existing TTP payments or Customs
Duty & Import VAT.
To defer TTP payments you can call HMRC’s debt management line
on 0300 200 3835.
To arrange a TTP agreement for Customs Duty call 0300 322 9482.

Time-To-Pay

HMRC offers TTP arrangements to allow tax (PAYE, National
Insurance, VAT and Corporation Tax) that is owed to be paid over
an agreed period.
This must be an existing liability and not one that is due to fall.
HMRC have increased the capacity of their TTP team but you
should still expect a wait of around an hour to get through.
To arrange a TTP agreement call 0800 024 1222. We recommend
that you keep a record of any agreements during the phone call.
If you are also applying for a loan under the CBILS, lenders will
want to understand the deferrals that you have obtained for your
HMRC liabilities.

Reference/More Information:
https://www.gov.uk/guidance/deferral-of-vat-payments-due-to-coronavirus-covid-19
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HMRC – Deferrals
of Income Tax SelfAssessment Payments
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HMRC – Deferrals
of Income Tax Self Assessment Payments

All self-employed individuals are eligible and the deferral will
automatically apply.
Covers all on account income tax payments due on 31st July 2020.
Payments will be deferred until 31st January 2021.
It is currently expected that this will also include partners in
trading partnerships.

Reference/More Information:
https://www.icaew.com/insights/tax-news/2020/mar-2020/covid19-vat-and-self-assessment-payment-deferral
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Grants and
Business Rate Relief
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Business Rate Relief

Businesses in the following sectors will not have to pay business rates
for 12 months between 1st April 2020 and 31st March 2021.
•

Retail

•

Hospitality

•

Leisure

•

Nurseries on Ofsted’s Early Years Register

If you are eligible for this rate relief, you should see your rates bill from
1st April 2020 drop to £0 automatically.

Small Business Grant
Fund

If you occupy a property and are eligible for Small Business Rates Relief
or Rural Rate Relief, you will receive a grant of £10,000.
This grant is administered by your local authority and you should have
received contact in early April.
This grant is not available to businesses that:
•

Don’t operate from a commercial premises with a ratable
value, (i.e. a business that trades from a residential or
home address)

•

Operate from a premises where they are not the
ratepayer

Retail, Hospitality and
Leisure Grant Fund

A cash grant of up to £25,000 will be paid to all retail, hospitality and
leisure business in commercial premises with a rateable value between
£15,001 and £50,999.99.
This grant is in addition to the 100% business rates relief as detailed
above.
This grant is administered by your local authority and you should have
received contact in early April.
This grant is not available to businesses that:
•

Don’t operate from a commercial premises with a ratable
value, (i.e. a business that trades from a residential or
home address)

•

Operate from a premises where they are not the
ratepayer

Reference/More Information:
https://www.gov.uk/government/publications/coronavirus-covid-19-guidance-on-business-support-grant-funding
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Commercial Tenants – Ban
on eviction for missing rent
payments
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Commercial Tenants
– Ban on eviction for
missing rent payments

If you are a commercial tenant, who cannot pay their rent due to
Coronavirus, you will now be protected from eviction.
This currently runs up to 30th June 2020.
This is not a payment holiday, and all amounts due under the lease will
remain due and payable.
It is meant to support ongoing conversations between landlords and
tenants about voluntary arrangements.

Reference/More Information:
https://www.gov.uk/government/news/extra-protection-for-businesses-with-ban-on-evictions-forcommercial-tenants-who-miss-rent-payments
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Coronavirus Job Retention Scheme (CJRS)
Fixed Fee Support Package
We know that this is a tough time for business owners - especially for those who are considering placing,
or have already had to place, employees on furlough under the CJRS. By way of support, we have created a
fixed fee package to help ensure that you are fully compliant with the rules of the scheme.

Save time and ensure you are legally compliant
Our Furlough Support Package will help save time, guide you step-by-step throughout the process and ensure
that you are legally compliant with the rules of the CJRS. If you have already furloughed employees, we will
review your process, discuss any concerns that you might have regarding the interpretation of the CJRS rules
and ensure that you fully understand your current position.

Includes:
Expert consultation
•

1-hour consultation with an Employment Law expert

Practical and tailored advice
•

How to implement furlough correctly

•

Advice on selecting which employees to furlough

•

Advice on keeping in contact with employees during periods of furlough

•

Advice on terminating periods of furlough

•

Advice on how to manage a return to the workplace

•

Review of any furlough process to date and advice on how to ensure it is legally compliant

Ensuring your documentation is legally compliant
•

A template furlough letter

•

Review of your employment contracts to clarify your contractual position

•

Review of any documentation relating to furlough that has been drafted and / or sent to
date and advice on what to do if it is not legally compliant

Our Fixed Fee Support Package is £400+VAT
Talk to our expert team today
Katie Ash
Head of Employment Law
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www.bannerjones.co.uk

0330 108 0366

We know that as an employer and business owner trying to navigate this period there is a large
amount of information to take in and a number of important decisions to make.
Contact our team to receive expert advice and assistance to help you understand the current
situation and ensure that you take the appropriate / required action to protect your business
now, and in the future.

Katie Ash

Stephen Gordon

Rob Stubbs

Head of Employment Law

Head of Business Legal Services

Head of Dispute Resolution

EMPL O Y M E N T LAW

B US IN E S S S U P P OR T S E R V ICE S

DIS P U T E R E S OL U T ION

0330 108 0366
www.bannerjones.co.uk

Disclaimer
The information contained in this update does not constitute legal advice. It’s our best assessment of the current
position and is in places based on opinion. In order to bring you a comprehensive guide we have included some
financial information, but this does not constitute financial advice. If you want specific advice, please contact us.
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